BASIC ESTATE PLANNING IN AN FIOUR OR LESS
FOR CLIENTS OF
STUART ADAMS LAW OFFICE, P.S.C.

Not many of us want to think about our own death or the death of someone close
to us. We all realize our time will come, but many of us seem to always be too busy to
attend to this inevitability "today." However busy we are, it's not all that hard to get through
some basic estate planning in an hour or less. After all, if you don't plan for this, be
"comforted" that the government has! Then on the other hand, couldn't you spare an hour
of your time TODAY to save those you leave behind the added responsibility and
uncertainty which will also be inevitable if you don't do at least some minimal planning.

If you have ever had to attend to the affairs of a deceased relative or friend, you
know the task can be overwhelming. Going through personal effects is one thing, getting
a motor vehicle or piece of real estate is another. Dealing with creditors, whether they be
medical related or just credit cards and utilities, requires some endurance and organization.
Imagine how hard it will be for you, if the task is yours, or how difficult it will be for those
you leave behind, if you have not done a little planning and organization beforehand.

You can make the aftermath of your own passing much easier in an hour or less.
Likewise, you may be able to prevent an incredible loss of you own time, if you can
persuade your relatives to do likewise. Following is a minimalistic approach to estate
planning. This is not an attempt to cover all situations, but is a starting place for most of us.

While some people need substantial tax advice and business planning as part of
their estate plan, others can at least improve their situation with just a handful of simple
steps.

STEP 1 Understanding the Process

You should realize that a will is a document which has no real legal effect until
death. Your will can be changed at any time up until the time of your death, or until you are
no longer competent to change it. The issue of competency to make or change a will is
outside the scope of this article, but suffice it to say, it can be a complex issue

You should also realize that a will is a legal document which requires a certain
amount of formality, both in drafting and execution, for it to be "legal." The law of wills is
typically decided on a state by state basis, with each state having the ability to regulate the
"magic wording" required for the state to accept it as valid. If not properly drafted and
executed, a will may be ruled invalid, meaning it has absolutely no impact on the estate,
except that the parties may very well have spent a great deal of money, sometimes the
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entire estate, litigating the issue of validity of the will or trust.

Most states allow a holographic will to be deemed valid in certain circumstances. A
holographic will is one which is written by the person whose estate is at issue, typically
being written entirely in their own handwriting. Unfortunately, this is not the only
requirement for such a will and there are all too many examples of other essential elements
being missing, resulting in invalidity.

State laws typically require wills to be probated by a court of the state in which the
person died. Additionally, some wills must also be probated in other states or jurisdictions,
if there is property in those states, such as real estate. If you have an interest in real estate
located in another state, you should investigate whether or not your estate planning
documents will be impacted by this fact. There are often ways to minimize the impact of
this situation, such as with trusts.

Finally, on the general planning side, remember that a will only deals with assets of
the "estate." A person's estate, for purposes of this article, means that property which will
pass to a beneficiary according to a will or trust. There is a difference between your
“taxable” estate and your “probate” estate. Transfers during your life may be subject to
state and federal gift taxes. Upon your death, the transfer of your interest in assets may
be subject to taxes at the state and federal level. This is your taxable estate. Assets which
pass through your estate may be substantially less than those included in your taxable
estate. Examples of assets which will not pass though your probate estate but which might
be included in your taxable estate would be:

. Residence which, according to the deed by which you received it, will pass "in
survivorship" to someone else, such as your spouse. Regardless of what your will
says, if you own real estate in this fashion, it passes automatically upon your death.

. Bank account which is payable on death to another. In this case, the bank has a
duty to transfer the balance of the account to the listed beneficiary regardless of
what the will may say.

. Insurance policies payable on death to a beneficiary. These proceeds do not pass
according to a will or trust, unless the beneficiary clause of the policy identifies the
estate or the deceased individual as the beneficiary. The insurance company, in this
case, has a contract requiring it to honor the beneficiary clause, even if it is
outdated.

STEP 2 Looking at Your Balance Sheet

The next step is to try to get at least a basic picture of what you own and what you
owe. Subtracting what you owe from what you own, you find the balance, which will
hopefully be a positive number. Regardless of whether it is or not, you must then decide:
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. Who will receive each asset in which | have an interest?

. Who will receive these assets if the first person is not alive at my death?

. Who will have the duty of gathering my assets together, paying my bills, going to
probate court and dealing with creditors? This person is your executor.

A basic Estate Planning Fact Sheet is attached for your convenience in assembling
information on your estate. It is critical to spend the time and effort to accurately document:

. what assets may be included in your taxable estate;

. how title is held to these assets;

. whether they are subject to transfer outside of probate (such as a survivorship
interest in real estate);

. whether they are subject to any debt, such as a mortgage on a house or loanon a
car,

. what you want to happen to the equity in each of these assets upon your death.

STEP 3 The Basic, Simple Will

Once you have a handle on the items above, you are ready to instruct your legal
counsel how to prepare a basic will. A typical simple will for husband and wife might, in
addition to the “boilerplate” language required by state law, simply provide that you leave
everything to your spouse, if he or she survives you. It would also appoint an executor to
serve as the person who will take your will to probate court, be sworn in as your legally
appointed representative, and to carry out the instructions of the will. Your spouse’s will
would mirror yours, leaving everything to you and appointing you executor.

A slightly more complicated “simple” will would include provisions identifying who
would receive your assets in the event your spouse died before you, creating a “lapsed
legacy,” or identification of instructions for disposition of property which cannot be carried
out. Additionally, it is always good to provide for a successor executor, such as in the case
you have appointed your spouse but your spouse has died before you. Remember, in
appointing an executor, this individual is probably entitled to a fee, according to state law,
for administering your estate. The fee is often, as in Kentucky, tied to the value of your
probate estate, as a percent of the estate, and is often entitled to come “off the top” like
taxes and funeral expenses. For this reason, you may want to reduce your probate estate,
a topic beyond this article.

The situation described above is very basic. There are a few ideas later in this
article which you may want to discuss with your lawyer, if your situation is more
complicated. Once you’ve given instructions to your lawyer on how to prepare your will,
you’re done with the most basic level of estate planning. Now all you have to do is execute
your will, covered briefly later on, and then put your will in a safe place.
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STEP 4 What About Documents Needed Before Death?

Remember that a will only has legal significance in the event of your death.
Unfortunately, in the event of a serious illness or injury, there may be a long and difficult
period of time between death and the situation leading to this ultimate conclusion. We all
realize that we, or a loved one for whom we would have the duty of becoming the care
taker, might fall into a state in which our body would function but our mind would not be
capable of exercising its normal capacity.

In the event we are so severely injured or ill that it becomes inevitable we will pass
on to our final reward, most states have passed laws allowing us to create what is
sometimes called a “living will.” In Kentucky, this is called a medical designation form and
in other states it goes by various names.

The living will is a legal document, which must contain very specific language and
be executed with whatever level of formality is required by the laws of the state in which
it is to be enforced. The basic object of this document is to allow you, in the event you are
in a terminal health situation, and you are incapable of making decisions on your own
behalf, to leave legally enforceable instructions for a representative as to certain
fundamental levels of treatment and care until your death.

An example of instructions you may leave would include that you do (or do not) want
“extraordinary” efforts made to attempt to save or moderate your situation. The legal
definition of extraordinary is a matter of case law and legislative intent, on a state by state
basis. There is also some federal law on this, as a result of some cases which you may
have seen in the news a few years ago, so if you are concerned with this, as all of us
should be, this may deserve further research on your part, including discussion with your
legal and medical counsel. One of Kentucky’s provisions, for instance relates to “life-
prolonging treatment and artificially provided nutrition and hydration,” which the “grantor,”
or person leaving the instructions, has the choice of having continued or discontinued
under the circumstances set forth in the living will.

In many states, the law allows you to appoint someone, called a health care
surrogate in Kentucky, to act in your place, but pursuant to your “check the box” choices
in the living will, to instruct your treating physician what level of care you are to receive
under the terminal conditions set forth in your living will. This document would not apply in
the situation of even a prolonged iliness or injury where there is a reasonable anticipation
you will eventually recover.

The living will typically gives the health care surrogate the same power, similar to
a power of attorney, to make and enforce decisions to the extent you have specified them.
In Kentucky, for instance, if your doctor or hospital will not honor your legally valid living
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will, your health care surrogate has the authority to discharge you from their care and to
retain another doctor or hospital which will honor your instructions.

Many people feel strongly about the issue of a living will. The law does not require
you to have one, just as it does not require you to have a property disposition will. If you
don’t however, there are laws which, in the infinite wisdom of the legislatures of various
states, are designed to resolve this situation. We suggest you strongly consider picking up
this “tool” to allow yourself to make these decisions yourself, while you are competent to
do so. Obviously, if you are in an accident and not conscious, it may be too late.

STEP 5 A Document Which Can be Useful Before Death

The final legal document we recommend you consider as part of your estate
planning documents is a power of attorney. The purpose of a power of attorney is to give
to another, your authority to act in certain circumstances. Typically, the basic power of
attorney takes effect upon execution and is only legally effective during the life of the
grantor of that power. Contrary to widespread belief, the power of attorney ceases to have
any ongoing authority upon the death of the grantor. There are several varieties of power
of attorney (POA) described below.

General Power of Attorney

The general power of attorney, as the name indicates, gives any authority you have
to another. The basic form allows this transfer immediately upon execution. It does not
remove the power from you, but it does allow another to exercise the same authority at the
same time. Unfortunately, we’ve seen this result in a race to the bank, so be careful that
you give the authority only to someone you would trust under any circumstance. You
should also realize, practically, that some banks and financial institutions, as well as some
medical related facilities, may require their own “magic language” be inserted in such a
document, so this may take some research in some circumstances.

“Durable” General Power of Authority

Just as a POA ceases to give authority upon the death of the grantor, the law of
many states provides that it also ceases upon the “disability” of the grantor. What is
competency or disability is, once again, a matter of state law. Generally, however, it means
you’re no longer able to make decisions for yourself, to the extent you could before the
onset of some condition, such as serious illness or injury.

Since this may be just when you need someone else to handle your affairs for you,
many states allow a POA to be drafted in such a fashion that it will retain legal authority
after you lose the mental capacity to continue to make such decisions for yourself. In such
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a situation, the POA is considered to be “durable” in thatit continues to have authority after
the “disability” or “incapacity “ of the grantor of the power. The exception to this durability,
again depending upon state law, is that it may terminate when a court or authorized state
agency makes a legal determination of incompetency. In this situation, the state will
typically appoint a legal representative for the incompetent individual, such as a trustee,
curator, guardian, etc.

“Springing” Power of Attorney

All of the POAs described above, in their typical default form, will take effect
immediately, once again, not relieving the grantor of the power from retaining the same
powers. Another variety of the POA is to draft it in such a form that it will have no legal
effect until the occurrence of some specified situation, such as disability. In this situation,
the POA’ s authority is considered to be “springing” from the specified circumstance. Some
people would not want another to have contemporaneous authority with them while they
are still able to exercise this power. In this circumstance, the springing POA can be useful.

Limited or Special Power of Attorney

In addition to the general POA, which typically has extremely broad authority, you
might find use for a very limited power of attorney. An example might be to attend to one
specific matter, such as a real estate closing, handling a specific insurance claim, etc. A
limited or special POA can give very limited authority to an individual or institution to take
care of a transaction which is limited in time or scope. It can start and end within a
specified time frame and usually is limited to one transaction or one type of matter. This
can be a very convenient and relative more secure grant of authority in circumstances
where it simply might be more convenient for someone else, such as your spouse,
accountant or attorney, to handle a matter for you, than it would be for you to have to do
so yourself.

“Kiddie” Power of Attorney

Years ago, | found it convenient, when children were left with a babysitter or stayed
overnight with grandparents or school friends, to give the adult in charge a special variety
of power of attorney. This would be considered to be a POA which would be special or
limited in its scope and springing from the circumstances of the temporary “custody.” It
does notinvolve a transfer of legal custody, which typically must be done by a family court.

What this “kiddie” POA does is to give the “babysitter” the authority to get the child
immediate medical treatment in the event of an emergency. That should allow this
individual to take your child to the hospital or immediate care center and get treatment, if
you are not able to do so within the appropriate time frame. It doesn’t typically include
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getting your little girl’s ears pierced, plastic surgery, etc., but it would cover a serious burn,
car accident, or similar circumstance.

When we prepare this sort of document for our clients (or ourselves) we typically
first photocopy our medical insurance card onto a blank sheet of paper. We then run that
paper through word processing, inserting the magic POA language, as appropriate,
including notary. This can usually be done on one piece of paper, so, when the POA is
presented at the hospital, immediate care center or doctor’s office, the intake worker will
have both the legal document and the insurance information they need to allow treatment
for the child. If either element is missing, the child may have a delay in treatment.

Step 6 The “Death” Box

Years ago | ran across an “add on” to basic estate planning which | always try to
pass on to my friends and clients interested in estate planning. This is a system
assembling critical and useful information in one place for the individual or individuals who
will be placed in the position of taking care of your affairs initially upon your death.

The system is a simple one, butit can be a tremendous help, typically to a surviving
spouse, sibling or child, who gets the call from the dugout, when that call comes in the
middle of the night. The system was affectionately referred to as a death box.

The death box is simply a fireproof box, such as you might find at any home
improvement or department store. They usually seem to be some sort of gray, and are
designed, as the name indicates, to withstand a fire. They have alock of some sort, usually
keyed, and come in various sizes (and therefore weights). The box is, in essence, a
fireproof safe. They typically are small enough that you can “hide” them to prevent them
from being stolen by the casual burglar. They are not a replacement for a safety deposit
box at a bank, but are more convenient on a day-to-day basis, and are not subject to the
rules a bank must follow upon receiving notice of the death of one of its customers. The
death box is also accessible to you (and anyone you tell about it) on weekends and
holidays.

You and the person you want to get the midnight call should always know where to
find the death box and how to get into it (i.e. where the key or lock combination is kept -
which will be someplace else). Boxes of this sort are relatively inexpensive, even for larger
ones, and you should consider what you will want to put in them, because space is limited.

At a minimum, you will possibly want to leave you POA as well as your living will in
the death box, so the person who will have to use the document, possibly in an emergency,
will not have to wait until the bank vault opens after the weekend or holiday. You may want
to leave your property will in the death box, or at least leave instructions as to where it is.
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If your lawyer has the original of your will (which | do not recommend) or if your will is in
your safety deposit box, the laws of most states allow your executor or perhaps your
spouse (if different) to access the vault “quickly” and only withdraw that document for
probate. Other assets in the bank vault may have to wait for assessment by the state
revenue folks or some other authority, depending on jurisdiction.

What the bank vault leaves out, while providing much greater security than the
death box for that heirloom diamond tiara, is convenient access in an emergency, such as
death. When someone dies, there is typically a flurry of activity. The person designated to
be “in charge” such as a surviving spouse, may also have been injured or killed in an
accident, or so grief stricken that they cannot function. In this case, if there is a logical
“second in command” such as a sibling or adult “child,” that person should be considered
for inclusion in the circle of family or friends with knowledge of the death box and access
procedure.

The death box should possibly contain the following items:

. Information (or possibly the original or a copy of) about estate planning documents,
such as living will, POAs and property will.
. Funeral arrangements made or preference if not made. (Ex. location of cemetary

plot purchased, including deed or access info, headstone location and info, orinthe
alternative, like the pizza commercial says: “What do you want on your
tombstone?”)

. Obituary draft. You have the ability to save your survivors the potentially
excruciating task of figuring out what to say about you in the newspaper after you
are gone. Funeral directors will typically be available to help with this task, but if you
are doing this for a parent long after they have retired, you may realize you don’t
know all the things they did long ago, which perhaps should be included.
Organizations, activities, etc. may be long forgotten. This is your chance to help
them out and just put some thoughts down on a piece of paper, label it “draft
obituary for me” (be kind) and stick it in the box. You can review it later and spice
it up if you accomplish something noteworthy.

. “Christmas” card list or abbreviated mailing list. Those left behind may not know
about that college roommate, business associate orold neighbor who would be hurt
that they missed your funeral. Put a list in the box with current contact information,
so that they can be given notice, if appropriate.

. Funeral instructions. You might want an Irish wake with a certain brand of whiskey
served or you, like the ancient Romans, might want to hire professional mourners
to trail behind your funeral procession covering themselves with ashes and flogging
themselves all the way to the grave site. Whatever it might be, you can leave
instructions in the death box. This may be the most time sensitive inclusion in the
box, so take advantage of it. If you want Amazing Grace played on bagpipes at the
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funeral, include a CD in the box.

. Leave your estate planning questionnaire in the box. It should be updated
periodically, such as upon change of assets, but includes a handy reference to
assets and liabilities.

. Leave info on where assets are located, such as which branch to go to, in order to
inquire about that account or lock box. Pick up a business card from the manager
of the branch the next time you’re in and clip it to the questionnaire. Likewise, put
in a business card or contact info for your accountant, lawyer, insurance agents,
financial advisor, doctor, stock broker, etc. Do this for all financial accounts,
creditors, etc.

. At least reference applicable insurance policies, as well as the contact info for the
agent of agency which has been handling this.
. If you have a deed or title to substantial assets, you may want to put the documents

in the death box or reference the bank vault where they are kept. Likewise, if the
mortgage is paid off or the loan retired, you may want to keep the cancelled
mortgage or promissory note in the death box or reference it being located in the
bank vault.

Put anything else in the box, space permitting, which it would be good for someone
to be able to find quickly after your death.

GETTING ALITTLE MORE COMPLEX

Complex estate planning is outside the scope of this article. Clearly, however, the
simple will described above, is insufficient for many people. One basic issue, which is an
add on to a simple will, is greater detail on assets which should pass other than to a
surviving spouse. If each of your children or each of your siblings should be the recipient
of a particular heirloom, you can give your lawyer such a list with instructions. Be careful
in describing the property. I've been in the unfortunate position of accompanying an
executor into a deceased’s home, only to find the old will insufficiently described which
diamond ring or gold mirror was to go to which heir.

When dealing with minor children, it is often appropriate to create a trust, perhaps
in the will itself, authorizing a trustee or guardian, to handle the money for them until they
reach a certain age. This is a minor (no pun intended) add on to a simple will, but can be
critical to reaching your estate planning goals. Instead of giving that sixteen year old the
opportunity to spend their inheritance on that red Ferrarri, which is such a good deal, you
might want to spread out the payments to them over time (a spendthrift provision) of give
the trustee discretion (with or without more specific limitations or instructions) on how and
when to pay.
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Another issue with multiple children, is the issue of whether the principal of the
estate should be paid to them at the same time or paid under different circumstances. If
the ages of your children are substantially different, for example where you have a son who
has graduated from school and now has a good job, but a daughter who is a juvenile with
many years to go before reaching emotional and economic independence, you may want
to treat them differently. Additionally, if one of two or more siblings became gravely ill,
would you want to spend the whole inheritance of all of them to try to save the one in need,
or let each “float” on their percentage of the whole. You have the ability in your will or trust
to decide how this situation would be handled (presumably, the way you would handle it
before death, if you were still in charge).

CLOSELY HELD BUSINESS AND SPECIAL NEEDS ISSUES

Certainly some circumstance eliminate the possibility of effectively handling your
estate with the simple and very basic steps above. A living trust may be appropriate, as in
the case of passing on that vacation home in another state without including it in your
probate estate, orin the case of a child or spouse with special needs.

If you are the sole or primary owner of a business, you should pay special attention
to the dovetailing of your estate documents and your business entity documents so that
the business (and whomever will be running it immediately after your death) has authority
to make payroll and rent payments, renegotiate a lease or credit terms, etc. Often a
business is the most valuable asset an entrepreneur will leave behind. It could be
disastrous to have to wait for an executor to have to be appointed, if a corporate or limited
liability action is needed immediately and no one has appropriate legal authority, on behalf
of the entity, to take the action. This can be easy to remedy, but takes at least a little
planning and legal documentation.

EXECUTING YOUR ESTATE PLANNING DOCUMENTS

All too often, I've had to litigate the situation in which good estate planning
documents were contemplated or even prepared, but the process fell apart at the
execution stage. Remember that the draft of the will has essentially no impact on your
estate. Each state has laws regarding the formality of execution of estate planning
documents, which must be followed. Kentucky and many other states, for instance, have
a “self proving” will provision, allowing a properly drafted will to be introduced in probate
court without the presence of the withesses who also would have signed. This simple
language can be inserted, where available, reducing the time and cost of getting the will
probated. A “proper” will which is not properly executed, may be worse than no will at all.
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A WORD ABOUT FORMS AND SOFTWARE PROGRAMS

There are lots of forms, including those generated by software programs like
Quicken, or available on the Internet, which can generate an estate planning questionnaire
and even a wide variety of estate planning documents, seemingly ready to be executed.
The apparent convenience and low cost of these programs ensures their continued
availability in the marketplace and their attractiveness as an alternative to an estate plan
prepared by a lawyer. Unfortunately, despite the numerous disclaimers which typically
accompany such forms and form generating systems, there is always a danger the
resulting form or work product will not be in the best interest of the user.

As repeatedly mentioned above, estate planning documents are subject to the ever
changing laws of the states, as well as to changes in state and federal tax consequence.
No matter how “tailored” these forms and systems profess to be, there is always a danger
they are out of date or unsuited to your circumstances. Additionally, even a properly drafted
estate planning document should be reviewed if your circumstances change, such as upon
the emancipation of a child, divorce, moving to another state, acquiring real estate in
another jurisdiction, etc.

WHAT IF | WANT TO CHANGE MY WILL?

A will can typically be revoked by tearing it up. That, in itself is a good reason to
keep it accessible. Sometimes simple wills can be changed easily with what is called a
codicil. We typically prefer to simply update a will with the new changes, rather than
drafting a codicil to add to and therefore modify the original will, but there are
circumstances where we draft codicils. Remember, however, an amendment to a will or
a codicil will typically, as a matter of state law, require the same formality of execution as
does an original primary will.

THE TEAM APPROACH

Drafting an estate plan is a serious matter, no matter how simple or complex your
estate. Sometimes, as with blended families or families including a member with special
needs, there may be complex issues which are beyond the ability of a single person to
resolve. In such cases, as well as in the case of any substantial estate, we recommend a
team approach. Your estate planning team can be extended beyond yourself and your
attorney to include your accountant or tax counsel, your insurance agent, your financial
advisor and in some cases, medical or family consultants.

In some situations, such as with family businesses, which may be the primary
source of income for many family members, perhaps including several generations of
members of a family, we have worked with family business consultants and professional
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facilitators to help ensure a smooth transition of power from the founders of the business
to those best able to direct its continued success.

This area can be a particularly difficult one to work in and can seem impossible if
looked at only from the “inside.” Parents, for instance, being parents, may have one
agenda, while children or grandchildren may have another. What is best for the family may
not be best for the business, and vice versa. One thing is certain, however, if a consensus
is not reached before the most senior family members of the management team depart
from the day-to-day operation of the business, the heirs will likely have a rougher time
remaining in an active and successful family business.

THE ALTERNATIVE TO ESTATE PLANNING

Once again, if the simple steps above don’t fit your timetable, be heartened that the
“‘government” has made provisions to take care of most of these things. For instance, a
public administrator can be appointed in most states, on behalf of creditors, to squeeze out
debts owed to them, if you do not have a will. Additionally, take comfort that the laws of
every state provide forintestate administration of your estate, giving statutory shares to the
“heirs” as found in the statute, and with the preference determined to be appropriate in the
infinite wisdom of the various legislative bodies which have drafted such laws.

On the other hand, is this what you want or what is best for your heirs? If not, take
a little time right now, before procrastination sets in, to resolve this for those you will leave
behind. Likewise, if you are likely to get the midnight call for a relative or close friend, you
might want to encourage them to attend to such things also.
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